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Mr Bohez and Ms Wiertz were married in Belgium in 1997 
and had two children. They divorced in 2005 and Ms Wiertz 
moved to Finland. 
 
In 2007 the court in Gent gave judgment concerning custody, 
residence, rights of access and maintenance in respect of 
those children. 
 
The court also supplemented its judgment with a penalty 
payment intended to ensure compliance with the rights of 
access granted to Mr Bohez. 
 
(C-4/14, Judgment of 9 Sep. 2015, at 23-25). 



That penalty payment was set at EUR 1 000 per child, which 
was to be paid to Mr Bohez for every day of the child’s non-
appearance. The maximum amount of the penalty payment 
was set at EUR 25 000. 
 
Mr Bohez applied to the Finnish courts for an order requiring 
Ms Wiertz to pay him the penalty payment imposed in the 
Belgian judgment of 2007, or for a declaration that the 
judgment was enforceable in Finland. 
 
(C-4/14, Judgment of 9 Sep. 2015, at 23-25). 



Penalty payments are ancillary to that principal obligation. 
  
The penalty payment at issue in the main proceedings is to 
ensure that rights of access granted, in the same judgment, 
by the court of the State of origin are effective. That penalty 
payment is intended to exert financial pressure on the person 
who has custody of the child so that that person cooperates 
in giving effect to the rights of access. 
 
In those circumstances, it must be found that the penalty 
payment whose enforcement is sought in the main 
proceedings is an ancillary measure which serves to protect a 
right which falls not within the scope of Regulation 
No 44/2001, but rather within that of Regulation 
No 2201/2003. 
 
(C-4/14, points: 35, 36, 39) 



There is no doubt, that as far as custody rights, child’s 
residence and rights of access are concerned, they constitute 
a sphere of parental responsibility, which as such could be 
recognised or enforced.  
 
It is a matter of substance. 
 
 
 
The penalty payments are only 
an ancillary measure. 
 
Should they be qualified as a procedural matter to be 
determined in accordance with the law of the forum?  



REGULATION (EC) No 593/2008 OF THE EUROPEAN 
PARLIAMENT AND OF THE COUNCIL 

of 17 June 2008 
on the law applicable to contractual obligations (Rome I) 

 
Article 18 

Burden of proof 
 

A contract or an act intended to have legal effect may 

be proved by any mode of proof recognised by the law 

of the forum or by any of the laws referred to in Article 

11 under which that contract or act is formally valid, 

provided that such mode of proof can be administered 
by the forum. 



Article 47.1. of the Brussels II bis Regulation: 
 
The enforcement procedure is governed by the law of the 
Member State of enforcement. 
 
Accordingly, the qualification of penalty payment as a 
procedural matter would amount to deny them an 
independent standing as a part of judgment to be enforced. 



a penalty which the court of the Member State of origin that 
gave judgment on the merits with regard to rights of access 
has imposed in order to ensure the effectiveness of those 
rights — forms part of the same scheme of enforcement as 
the judgment concerning the rights of access that the penalty 
safeguards and the latter must therefore be declared 
enforceable in accordance with the rules laid down by 
Regulation No 2201/2003. 
 
(C-4/14, point 53) 



the beneficiary of the penalty payment does not have to 
apply to the court for a final determination of the amount of 
the penalty payment prior to it being enforced 
 
(C-4/14, point 55) 



Article 49 of the Brussels I Regulation: 
 
A foreign judgment which orders a periodic payment by way 
of a penalty shall be enforceable in the Member State in 
which enforcement is sought only if the amount of the 
payment has been finally determined by the courts of the 
Member State of origin. 
 
 
Article 55 of the recast Brussels I Regulation: 
 
A judgment given in a Member State which orders a payment 
by way of a penalty shall be enforceable in the Member State 
addressed only if the amount of the payment has been finally 
determined by the court of origin.  



It is for the beneficiary of the penalty payment to use the 
procedural remedies available in the Member State of origin 
to obtain a document quantifying the final amount of the 
penalty 
 
(C-4/14, point 60) 



The change of paradigm.  
 
 
 
Should it be a duty of the court of origin, 
to take into account, that its judgment 
is going to have binding legal force, 
not only in that country, but also in any other Member State? 
 
 
The more trust is given to the courts from one Member 
State, the more responsible they are towards legal systems of 
the other Member States. 



The judgments have to be technically 
enforceable, i.e. they must be able to be 
handled by the authorities from different 
legal systems 

 

 
The problem is not only in courts 

 


